The Honeymoon is Over--Amended FTC Franchise Rule Mandatory as of July 1, 2008
By:  Eric C. Perkins, Esq.


For procrastinating franchisors, the time has come to bring your franchise disclosure documents and sales practices into compliance with the Amended FTC Franchise Rule (the “Amended Rule”).  While franchisors have been permitted to rely on the Amended Rule on a voluntary basis since July 1, 2007, this transition period ended on July 1, 2008.  


Franchise systems that have not yet converted their disclosure documents to comply with the Amended Rule should do so immediately.  On June 6, 2008, the North American Securities Administrators Association (“NASAA”) adopted 2008 Franchise Registration and Disclosure Guidelines to provide guidance to franchisors as they convert their disclosure documents from the old format (formerly referred to as the Uniform Franchise Offering Circular or “UFOC”) to the new format consistent with the Amended Rule (now referred to as a Franchise Disclosure Document or “FDD”).


At a recent training program, several state franchise examiners reported the most common errors observed in FDD filings made under the Amended Rule and offered several tips for facilitating the franchise registration and review process in those states that require registration:

1.
Cover Page.  Do not combine the FTC cover page and the state cover page.  Keep them separate.
  

2.
Plain English.  Do not use “legalese.”  The FDD must be written in plain English.

3.
Typographical Requirements.  Do not ignore requirements set forth throughout the Amended Rule that certain statements or subject headings appear in bold or in capital letters.
4.
Legend Requirements.  Do not ignore two new legend requirements under the Amended Rule.  For example, the Amended Rule requires disclosure concerning whether any franchisees have signed confidentiality clauses during the last three fiscal years and, if so, a required legend must be included in the FDD under Item 20.  Another required statement in Item 20 is the following:  “If you buy this franchise, your contact information may be disclosed to other buyers when you leave the franchise system.”
5.
New Charts.  Under Item 20, do not forget to follow the Amended Rule format for the charts (including the column headings).
Aside from updating their disclosure documents, franchisors must also educate their sales and marketing teams on applicable requirements of the Amended Rule such as new rules concerning timing issues (i.e., waiting period) involving delivery of the FDD to prospects and new requirements concerning financial performance representations.
For additional guidance, review the FTC’s “Frequently Asked Questions” (http://www.ftc.gov/bcp/franchise/amended-rule-faqs.shtml) or Compliance Guide (http://www.ftc.gov/bcp/edu/pubs/business/franchise/bus70.pdf) concerning the Amended Rule, or contact Eric Perkins directly at (804) 205-5162 or eric@ericperkinslaw.com.  
� Eric C. Perkins is a business attorney with Perkins Law, PLLC in Richmond, Virginia where he specializes in franchise law, Regulation D private placements, and tax-exempt organizations.





